wy 
NEW JERSEY LAW JOURNAL. 


PUBLISHED MONTHLY. 





VOL. XXII. JULY, 1899. 


EDITORIAL NOTE. 


Instead of the usual observations of the Editor this month upon 
things important and unimportant, we prefer to present some choice 
extracts from the address delivered to the graduating class of Yale Law 
School, on June 26th, by the Attorney-General of the United States, bet- 
ter known in this State as ex-Governor Griggs. The subject was “Ad- 
vances in Jurisprudence in the Nineteenth Century” and we excerpt: 

“Tf we could recall some lawyer of the old days, some ancient ser- 
geant or bencher of the Inner Temple, and set him down among the bat 
in one of our modern court rooms to observe the trial of a case, he would 
recognize the same rules and precepts, the same principles of justice, 
with which he was familiar a century ago. He would note, however, a 
decreased observance of form and ceremony, a more rapid and direct 
progress of the trial toward the very essence of the case, and would learn 
that many ancient rules of procedure, once supposed necessary for the 
protection of litigants and the attainment of a just judgment, have been 
supplanted by more liberal and straightforward methods under which 
the administration of law is now conducted to more speedy and satis- 
factory results. He would learn, for instance, that all the old refine- 
ments concerning the law of evidence by which the testimony of the 
parties and those interested in the result of the suit was excluded as in- 
competent are now abolished and every one permitted to testify freely, 
leaving it to the court or jury, which must determine the truth of the 
matter, to weigh and decide how the interest of the witnesses as well as 
their bias, their partisanship, their prejudices and their ability to report 
the truth should affect the judgment or the finding. 

“If he would inquire as to the nature of the changes that have been 
made both in the principles of the law and in the mode of procedure he 
would doubtless be struck with one remarkable circumstance which re- 
flects the highest credit upon our jurisprudence and speaks most elo- 
quently of the merciful tendency of our nineteenth century civilization. 
He would learn that all the old elements of cruelty, excessive rigor and 
judicial oppression that used to be cited as a cause of reproach to English 
and American law have been removed in the interest of a broader and a 
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more humane justice, which refuses to inflict undeserved or cruel suf- 
fering upon either the criminal or the unfortunate debtor. 

“This century has witnessed the practical abolishment of the evils 
and horrors of poor debtors’ prisons. Out of a more refined spirit of 
humane sympathy, under the modifying influences of general prosperity 
and a larger average of personal comfort among the population, came 
an intolerance of the idea that any one guiltless of crime or fraud should 
lose his liberty merely because of his poverty or misfortune. Those who 
are familiar through literary work with the pitiful condition of those con- 
fined in the poor debtors’ prisons of Great Britain must not assume that 
such a system was peculiar to that country, and that we in America have 
always been free from similar reproach. Such is not the case. On the 
contrary, until about the end of the first half of the century, imprisonment 
for simple debt was the prevalent law in every state of the Union. In 
one year, during the second term of President Jefferson, one thousand 
one hundred and thirty persons were confined for debts of $25 or less in 
New York city alone, and we will appreciate the poverty of the time as 
well as the general hardness of heart among the so-called ‘creditor class” of 
that day when we further learn that of the one thousand one hundred and 
thirty cases, five hundred and ninety were for debts under $10. Imagine 
the outcry of horror and indignation which would rise at such a condition 
in our day. Indeed, one can hardly point to a single modification made 
either in substantive law or in judicial procedure during the century that 
has not been in line with the humane spirit and more generous instincts 
that characterize the upward trend of society and social life. 

“So we find that legislation has been very active along similar lines. 
The general health and safety of the community have become, within 
proper limits, objects of public concern, and statutes relating to sanita- 
tion, health, food, personal safety from accident, water supply and pollu- 
tion are now an important part of the statute law of every state. In the 
exercise of the police power the government had become very active in 
regulating many things which used to be left to the unrestrained and 
reckless control of individual judgment or caprice. 

“Any review of the century’s ameliorations would be incomplete, in- 
deed, if it failed to include that one of all others the most farreaching 
and stupendous in effect and involving in its establishment the most gi- 
gantic struggle that our nation has ever known between the adherents 
of two different theories of personal rights as applied to a particular race. 
I refer to this overthrow of the system originally recognized by our fun- 
damental law and approved by the judgment of our highest Federal 
court which gave to one man the right to take the person and the ser- 
vices of another as a matter of authority and ownership of that class of 
persons who, in the language of Chief Justice Taney, for more than a 
century had been regarded as beings of an inferior order, and so inferior 
that they had no rights which the white man was bound to respect, and 
might be justly, lawfully reduced to slavery for the white man’s benc- 
fit. The barbarous and degrading institution of human slavery has been 
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discarded from our system, and in place of it stand those glowing sen- 
tences of the Thirteenth and Fourteenth amendments. 

“Notwithstanding many efforts, legal experts have not yet succeeded 
in producing a civil code acceptable as a substitute for the unwritten pre- 
cepts of the common-law. Criminal codes and codes of procedure have 
been perfected and established, and have been accepted with more or less 
satisfaction. The rules of practice in equity have likewise been modified 
so as to remove the old methods of delay which were resorted to by de- 
fendants merely for that purpose. Instead of a successive demurrer, plea 
and answer, the rules aflow these three forms of pleading to be combined 
in one, and in some jurisdictions provide for the hearing and disposition 
of an issue raised by demurrer upon motion after very brief notice. The 
whole tendency of court practice, both at law and in equity, is toward 
the speedy disposition of cases, and if there be complaint of delay in any 
instance, it is ascribable more to the outside arrangements and manipula- 
tions of the counsel than to the disposition of the court or lack of oppor- 
tunity to be heard. 

“These improvements in our jurisprudence have not been without 
their effect upon the public mind. The law’s delay is no longer a phrase 
used in common reproach against our judicial system. There have been 
in our century many instances where popular ignorance, prejudice and 
narrow-mindedness have caused temporary checks and retrogression in 
the course of improvement which our legal system has followed. Every 
year has had its own examples of absurdities in legislation; but the 
antidote of repeal has sooner or later been administered. The most in- 
teresting and perhaps the most serious movement of this kind was that 
made early in the century, when the relations with the mother country 
were not as cordial as they now happily are, which had for its object the 
banishment of English law from the American courts. These attempts 
to limit the sources of light and knowledge were the product of popular 
ignorance, inflamed by the passion and hatred which were aroused by 
the hardship and suffering that ensued from the unfortunate conduct of 
England toward this country. The responsible members of the bench 
and bar, of course, understood the folly and inutility of such measures, 
and were generally opposed to their adoption. 

“Tt is a pleasing thing to observe the popular respect now paid to the 
judgments of our courts. Not that public sentiment always agrees 
with the wisdom of judicial proceedings. It is a shrewd and critical 
age, and many a man who never looked into a statute book, and whose 
acquaintance with a court house is merely a passing one, will boldly 
challenge the correctness of judgments pronounced by the higher courts 
of the land, provided they happen to clash with his political creed. But 
rare is the American citizen who is base enough or so lacking in respect 
and loyalty for our institutions as to impugn the honor or integrity of the 
bench. 

“Tt is a reckless and demagogic tongue that for political effect will 
seek in our day to impugn the motives or slander the integrity of the 
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courts when their decisions happen to contravene the tenets of a political 
platform. It is of more importance that the administration of justice 
should be honest than that it should be inerrant; and public confidence 
in the integrity of the courts is absolutely necessary for the maintenance 
of our institutions. This confidence our courts possess, a confidence 
that trusts to their judgment, with perfect faith in their uprightness 
and impartiality, the life, the liberty and the property of us all, conscious 
that the rights of no man, however poor or humble, shall be adjudged 
adversely ‘for any fear, favor, gain, reward, or the hope thereof... Our 
temples of justice are undefiled. To those who minister therein the 
hearts of the people are affected with reverence and regard. Amida 
prevalent irreverance that spares from familiar criticism not even the 
most august and sacred things in life there prevails toward our judicial 
institutions a popular sentiment of respect and veneration. 

“Viewed from the standpoint of to-day, in the light of our experi- 
ence, taking into account the temporary periods of popular and political 
passion which have momentarily retarded or diverted its progress, 
the growth of law during the century has been an exhibition of popular 
wisdom and sound sense, and an expression of the best instincts of hu- 
manity trying to attain the goal of perfect justice, based upon the moral 
and religious sentiments of the times, marred as we view the past by 
some wrong views of life and of the various classes of men toward each 
other, but tending always to its own uplifting and perfection, as the 
mollifying influences of ease, comfort and contentment were increasingly 
felt among the people. 

“The vast increase in the number and volume of commercial trans- 
actions and the enormous growth of accumulated wealth result in more 
frequent necessity for the bestowal of trust and cnfidence in others. The 
multitude of business of these times and all the interests and properties 
involved cannot be carried on or properly cared for except by calling in 
the numerous modern agencies devised for the assistance of those who 
have more money than can be prudently locked away in the strong box. 
Hence the bank for savings, the trust company, life insurance corpora- 
tions, building and loan associations, fill a place of tremendous import- 
ance in the business world of our day. The extreme value and import- 
ance of the function which they so successfully discharge for the thrifty 
members of society make it prudent to guard by every possible preven- 
tive device against fraud and unfaithfulness on the part of those who ad- 
minister the business of such agencies; but because prudence has thus 
provided, it is not correct to infer that defalcations would otherwise be- 
come universal. If unfaithfulness- were the rule and not the exception 
no fidelity company would be able to survive its first year’s issue of poli- 
cies. I decline to believe in the low morality that is so frequently at- 
tributed to the business world. I believe the average of men are better, 
more honest, more highm nded to-day than they were when this closing 
century began. The world cannot grow in all the sentiments that make 
for liberty, for generosity, for humane amelioration, the criminal and the 
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unfortunate without gaining at the same time in fidelity and common 
honesty. 

“Gentlemen of the Graduating Class: I commend to you the culti- 
vation of a spirit that will enable you to take a healthy, sound, and cheer- 
ful view of the struggles and movements of society, of law, and of gov- 
ernment, believing that their tendency is toward improvement, not de- 
terioration. The best function of the lawyer is that of legal guidance 
to show how pitfalls may be shunned and collisions avoided and to point 
out the pathway that may be followed in peace. In law as in medicine 
an ounce of prevention is worth a pound of cure. Litigation among 
clients, like war among nations, should be the last resort. The lawyer 
should be a peacemaker. 

“For your exemplar let me commend the ideal of the good lawyer, 
I do not say the great, but the good, lawyer, an ideal that has been realized 
in the life of every substantial city and court house town, especially 
in the older neighborhoods: A man of kindly and benignant disposi- 
tion, friendly alike with his well-to-do and his poorer fellow townsmen, 
acquaintance with their habits and individual history and with a pretty 
accurate knowledge of their opinions and prejudices, as well as of their 
ways and means; genial and sociable, yet dignified and self-contained, and 
of staid and comfortable appearance; in manner alert, in conversation al- 
ways moderate and respectful; shrewd in his observations, wise, but 
with perennial humor and love of pleasantry; as a citizen always con- 
cerned and active in the interests of his town, his State and his country; 
not an agitator nor a perpetual faultfinder, nor giving out the intimation 
that he is better or wiser than others, but ready to confer, to adjust, to 
agree, to get the best possible, if not the utmost, that is desirable. To 
him the people turn in local emergencies for guidance and counsel on 
their public affairs, even partisanship fearing not to trust to his honor 
and wisdom; so free from all cause of offense that there is no tongue to 
say a word against his pure integrity; too dignified and respectable to 
tempt familiarity; too genial and generous to provoke envy or jealousy; 
revered by his brethren of the Bar; helpful and kindly to the young; 
in manner suave and polite, with a fine courtliness of the old flavor which 
Clarendon described in John Hampden as a flowing courtesy toward 
all men; successful, of course, in his practice, but caring less for its profits 
than for the forensic and intellectual delight which the study and prac- 
tice of the law bring to him. He knows much of the old ‘learning in the 
law,’ can tell of fines, of double vouchers and recoveries of the ‘rule in 
Shelly case,’ though he keeps all these things in mind as collectors treas- 
ure their antiques and curios, more as objects of art and historical interest 
than of practical utility. | His mind is grounded upon the broad and deep 
principles of jurisprudence rather than upon ‘wise saws and modern in- 
stances, but over all is reflected the illumination of a strong common 
sense and a refined tactfulness. 

“In the judgment and feelings of the community there is something 
of the venerable and illustrious attached to his name, not for his learning 
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in the law, not for his success as an advocate, not for his mere usefulness 
to his fellow citizens as a counsellor and guide, but for the benignant in- 
fluence of his whole life and character, and when he dies, to every mind 
there comes a suggestion of the epitaph that shall most fittingly preserve 
the estimate which the people have formed of him: ‘The Just Man and 
the Counsellor.’ ” 





THE NEW JERSEY STATE BAR ASSOCIATION. 


About eighty members of the New Jersey Bar met at Atlantic City 
on the sixteenth of June for the purpose of organizing a State Bar Asso- 
ciation. Every county in the state, except Ocean, was represented. 
The preliminary organization was effected that evening, Attorney-Gen- 
eral Samuel H. Grey acting as temporary chairman and George A. Bour- 
geois, of Atlantic City, as the secretary. 

The sub-committees were: 

On Articles and Incorporation: Adrian Riker, of Newark; ex-Judge 
William M. Lanning, of Trenton; James B. Vredenburg, of Jersey City; 
Senator William M. Johnson, of Bergen, and Peter V. Voorhees, of 
Camden. 

The committee on constitution, organization and by-laws consisted 
of D. J. Pancoast, of Camden; Speaker D. O. Watkins, Gloucester; 
George R. Dutton, Bergen; J. R. Hoagland, Cumberland; Jo- 
seph Thompson, Atlantic; Joseph H. Gaskill, Burlington; James 
Buchanan, Mercer; Richard T. Miller, Camden; George H. Large, 
Hunterdon; George A. Angle, Belvidere; Thomas Kays, Sussex; I. C. 
Acton, Salem; Willard P. Voorhees, Middlesex; Craig Marsh, Union; 
J. Franklin Fort, Essex; Alfred Miller, Morris; Frank McDer- 
mott, Monmouth; Senator Reed, Somerset; ex-Senator Robert Wil- 
liams, Passaic, and Charles Black, Hudson.. 

There was an early adjournment of the association, so that the dele- 
gates could attend the banquet given by the Atlantic County Bar Associa- 
tion. 

At the next session, on the following morning, it-was decided that the 
Association be organized under the laws of the Ohio and New York State 
associations. 

The question arose whether officers could be chosen until the ar- 
ticles were on file, and the conclusion was reached that the organization 
about to be effected would only be temporary, because the association 
had no legal existence, and that the temporary officers could be made 
permanent at the next meeting. 

The articles will be filed at Trenton and the agent of the New Jersey 
State Bar Association will be Colonel S. Meredith Dickinson, of the Chan- 
cery office. The articles declare that the purposes for which the associa- 
tion is formed are to maintain the honor and dignity of the profession 
of the law, to cultivate social relations among its members, to suggest 
and urge reforms in the law and to aid in the administration of justice. 
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There are seven committees to do the active work for the association. 
These committees are: On admission, grievance, prosecution, law re- 
form, legal education, legislation and legal biography. The most im- 
portant of these committees are those on grievance and prosecution. The 
by-laws declare that: “The committee on grievance shall receive all 
complaints which may be made in matters affecting the interests of the 
legal profession, the practice of the law and the administration of justice, 
and report the same to the association, with such recommendations as it 
may deem advisable. The committee shall determine its own rules of 
procedure.” 

“The committee on prosecution shall prosecute the grievances as re- 
ported by the committee. The committee on grievance will impartially 
investigate charge made against members of the Bar. If they are not 
made by jealous person, or with a bad motive, they will be handed to the 
committee on prosecution for action. 

The committee on legal biography are to prepare and report suitable 
written memorials of the lives and characters of distinguished deceased 
members of the Bar of the state. 

The committee on legal reform shall report upon the practical work- 
ing of the judicial system of the state and recommend changes which ob- 
servation and experience may suggest. 

The legislative committee shall examine, suggest or advise as to 
proposed changes in the statute laws of the state. 

These committees are to be announced later. 

The officers elected were: Attorney-General Samuel H. Grey, of 
Camden, President; Hon. David J. Pancoast, of Camden, Hon. J. 
Frank Fort, of Newark, and Hon. Robert S. Woodruff,. Trenton, Vice- 
Presidents; Alfred C. Wall, Esq., of South Orange, Secretary, and 
Charles C. Black, of Jersey City, Treasurer. There was a director 
named from each judicial district, as follows: President of the Senate, 
Charles A. Reed, of Somerset; James S. Erwin, Hudson; Robert .H. 
McCarter, Essex; Francis Scott, Passaic; ex-Senator R. S. Kuhl, Hun- 
terdon; Edward S. Atwater, Union; Speaker David O. Watkins, Glou- 
cester; United States District Attorney J. Kearny Rice, Middlesex. The 
entire board of trustees will consist of the officers and the directors, 
making in all. 

The admmssion fee is five dollars. The association bégins with an 
enrollment of one hundred and six, and further membership will be lim- 
ited to those who are members of the county associations where they 
exist, and where they do not exist those who come into the state asso- 
ciation will be expected to create an organization. Those who were 
not proposed for membership will have to apply to the committee on 
admission, and, if there are objections, they will be balloted for at the 
next annual meeting, and one negative vote in every five shall be su‘- 
ficient for rejection. All resignations must be made in writing, and all 
dues must be paid before resigning. The dues are to be paid promptly 
on penalty of suspension. 
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The personnel of the men who formed the new association was de- 
cidedly representative, Vice-President Hobart, U. S. Attorney-General 
Griggs, Governor Voorhees, Chief Justice Magie and many other prom- 
inent members of the bench and bar being among the members. 





NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions.) 


Costs—Witness fees—Retaxation—1. A party in a cause, who at- 
tends at the trial for the purpose of testifying in his own behalf, cannot 
tax witness fees for himself as costs. 2. Where a plaintiff gives. notice 
to defendant of a motion to retax costs, stating the charges in a taxed 
bill to which he objects, and the grounds of his objection, pursuant to 
rule 88, and no proof of the items objected to is offered, and the record 
and files do not show that defendant is entitled to charge for those 
items, they will be stricken out. Corle v. Monkhouse. (Mr. Alvah 
A. Clark for the motion. Mr. William J. Backes opposed). Opinion 
PER CURIAM, February, 1899. 

Street railroads—Contributory negligence.—A boy, nine and one- 
half years of age, while playing in the street, ran in front of a trolley 
ear which he saw approaching, and was struck by the further corner 
of the fender. Held, that there was no element of danger which he did 
not perceive or which a boy of his years was not capable of fully appre- 
eiating, and that,therefore, he took the risk of failure in the attempt which 
he designedly made. Brady v. Consolidated Traction Co. (Mr. George 
G. Tennant for plaintiff. Mr. Abram Q. Garretson for defendant). Ar- 
gued before the Chief Justice and Garrison and Dixon, JJ. Opinion by 
DIXON, J., February 27, 1899. 

Parole evidence.—Where an agreement in writing, not under s¢al, is 
made, it is competent to show by oral evidence that one or both of the 
contracting parties were agents for other persons, and acted as such 
agents in making the contract, so as to give to the unnamed principals 
the benefit of the contract on the one hand, or to charge them with lia- 
bility on the other. Smith v. Felter. (Mr. W. D. Edwards for plaintiff. 
Mr. Charles L. Corbin for defendant). Argued before the Chief Justice 
and Garrison and Dixon, JJ. Opinion by DIXON, J., February 27, 
1899. 

Certiorari—Certified facts.—In certiorari to review a judgment based 
on the killing of two dogs, where the facts certified do not explicitly show 
whether the dogs, when shot, were “straying off their owner’s premises 
without such collar,” which would justify the killing, under 1 Gen. St., 
p. 47, the judgment will be affirmed on the assumption that the lower 
court inferred, either that the dogs were not off their owner’s premises, 
or were under control, and, hence, that their killing was not justified. 
State (Brown, Prosecutor) v. Moore. (Mr. R. S. Clymer for prosecutor. 
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Mr. H. H. Voorhees for defendant). Argued before Ludlow and Dixon, 
JJ. Opinion PER CURIAM, March 7, 1899. 

Insurance—Judgment against attorney in fact—Pleading.—1. Ina 
“Lloyds” policy of fire insurance where the attorneys in fact for the un- 
derwriters are also underwriters, and so named in the policy, the stipu- 
lation or condition that ‘‘no action shall be brought by the assured to en- 
force the provisions of this policy, except against the attorneys in fact, as 
representing all of the underwriters, and each of the underwriters hereby 
agrees to abide the result of any suit so brought, as fixing his individual 
responsibility thereunder,” as valid, and binding on all the underwriters, 
and not contrary to public policy; and its enforcement does not oust 
the courts of jurisdiction, but tends to prevent a multiplicity of actions. 
2. The force and effect of a judgment obtained by the assured in an ac- 
tion against such attorneys in fact is to establish, prima facie, the pro- 
portionate amount of loss and liability of each of the other underwriters, 
in order that the assured may by action enforce the policy against all the 
underwriters to the extent of the liability of each for his proportionate 
amount of his share of loss, and to satisfy such judgment out of the un- 
divided premiums and deposits in the hands of such attorneys in fact. 
The action and judgment are treated as conditions precedent to the in- 
dividual separate liability of each of the other underwriters, and the claim 
of the assured as to such other underwriters for his loss does not become 
merged in the judgment against such attorneys in fact. Such an action 
and judgment on the part of the assured become necessary as the perform- 
ance of a condition precedent to the liability of the other underwriters, 
and in an action against them, or each of them, by the assured, such judg- 
ment is prima facie proof of the proportionate liability of each of them; 
and the action is upon the policy or contract of insurance, and not upon 
the judgment. 3. Where a condition contained in the policy provides 
that the liability of each underwriter upon such policy shall not exceed 
the sum of $1,000, and upon all policies in force shall not exceed the sum 
of $5,000, the declaration need not set out such condition, and then nega- 
tively aver that such liability of the underwriter has not been exhausted 
or discharged. This condition is in the nature of a condition subsequent 
for the protection of the insurer by way of defense to the action, and must 
be pleaded by the defendant. The plaintiff is not bound to aver and 
negative the several provisions contained in a policy, which are in the 
nature of conditions subsequent which go to defeat the liability of the in- 
surer. [Enterprise Lumber Co. v. Mundy. (Messrs. Colie, Swavze & 
Titsworth for plaintiff. Messrs. Riker & Riker for defendant). Argued 
before Lippincott, Ludlow and Gummere, JJ. Opinion by LIPPIN- 
COTT, J., March 28, 1899. 

City ordinances—Regulating bicycles—Penalties—Judgment.—1. 
All ordinances in any of the cities, towns, boroughs, villages, townships, 
and other municipalities in this state, regulating the use of bicycles and 
tricycles, must be in conformity with the provisions of an act of the Legis- 
lature entitled “An act to regulate the use of bicycles, tricycles and 
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similar vehicles, and to require uniformity of ordinances affecting the 
same,” approved March 3, 1896 (P. L., 1896, p. 21). This statute was 
intended to create uniformity in such ordinances in all municipalities of 
this state, and, by its express provisions, rendered all ordinances then in 
existence regulating the use of bicycles and tricycles, inconsistent with 
its provisions, of no force and effect whatever. It, by implication, re- 
pealed all such ordinances. This act also, by express enactment, cre- 
ated a uniform maximum penalty to be imposed for the violation of such 
ordinances as were adopted in accordance with its provisions. 2. The 
exercise of the discretion to impose a lesser penalty than that fixed as the 
maximum was by the statute intrusted to the magistrate before whom 
proceedings were to be taken to punish offenders for the violation of or- 
dinances. 3. Ifa section of an ordinance which provides a penalty for 
the violation thereof is invalid, the whole of the ordinance becomes nuga- 
tory. 4. The proceeding under an ordinance for the violation thereof, 
authorized to be taken before a mayor, police justice, recorder, justice of 
the peace, or other magistrate, is summary in its character, and must 
be in conformity with the statute, and the conviction must set forth the 
offense with which the offender is charged, the names of the witnesses, 
sufficient of the evidence to show what offense was committed, of what 
offense there was a conviction, and the judgment thereon. Without 
these essentials, the conviction is a nullity. A mere transcript of the 
proceedings before the magistarte is not sufficient. There must be a 
formal conviction, containing the essentials required by law. State 
(Massinger, Prosecutor), v. City of Millville. (Mr. Louis H. Miller for 
prosecutor. Mr. Martin W. Lane for defendant). Argued before Lip- 
pincott and Gummere, JJ. Opinion by LIPPINCOTT, J., March 30, 
1899. 

Mutual benefit insurance—Failure to pay assessments.—1. A by- 
law of the benevolent department of a fraternal society provided that, if a 
member should fail to have its assessments in the hands of the secretary 
within thirty days from the date of call, it should forfeit its right to receive 
benefits until all arrearages were paid; and that, if thirty days should 
elapse before all arrearages were paid, the member should be suspended 
from the department . Held, that a failure to pay assessments within 
thirty days after they became due did not of itself operate to suspend 
the defaulting member, but that affirmative action on the part of the so- 
ciety was required to produce that result. 2. Held, further, that the 
right of an unsuspended member to receive benefits which accrued 
while it was in arrears in the payment of an assessment was not per- 
manently forfeited by its remaining in default for thirty days, but was re- 
stored upon the payment by such member of all arrearages of assessment, 
and the acceptance thereof by the society. American Council, No. 107, 
©. U. A. M. v. National Council ©. U. A. M. of United States of Ameri- 
ca. (Mr. Chauncey H. Beasley for plaintiff. Mr. Thomas E. French 
for defendant). Argued before Magie, C. J., and Dixon, Garrison and 
Gummere, JJ. Opinion by GUMMERE, J., April 7, 1899. 
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Proceedings to remove tenant—Landlord’s affidavit—Failure to re- 
quire proof—Effect—Justice of the peace—Summons—lIndorsement.—1. 
Where a tenant, in a proceeding by the landlord for his removal, does 
not require proof of the jurisdictional facts set out in the landlord’s affi- 
davit, a motion for nonsuit because of a lack of such proof is properly 
refused, and judgment given for the landlord. 2. An indorsement of 
the words “small cause court” on a summons issued by a justice of the 
peace is immaterial. State (Hankins, Prosecutor), v. Maul. (Mr. Louis. 
H. Miller for prosecutor). Argued before Ludlow and Collins, JJ. 
Opinion by LUDLOW, J., May 12, 1899. 

Highways—Failure to follow course—Incorporate boroughs.—1. 
Proceedings to lay out a highway will be quashed, on certiorari, where: 
the surveyors did not lay out the highway throughout its entire course, 
but laid it out in two unconnected parts, one of which was three miles. 
from the other, and stopped within four miles of the designated ter- 
minus, though they stated that they could not carry the road further 
because of the proximity of the ocean. 2. Incorporated boroughs hav- 
ing the exclusive right to lay out highways within their limits, proceed- 
ings under the general road act for laying out a highway, portions of 
which are to pass through incorporated boroughs, are invalid. State 
(Freeman, Prosécutor), v. Price. (Mr. Isaac W. Carmichael and Mr.. 
Freeman for prosecutor. Mr. F. B. Levis for defendants). Argued 
before Ludlow and Collins, JJ. Opinion by LUDLOW, J., May 12,. 
1899. 

Corporations—Charter amendment.—1. Act February 14, 1846,. 
sec. 6, providing that charters of corporations thereafter granted shall 
be subject to alteration, suspension, and repeal, relates only to those: 
matters which concern the public, and does not reserve power to change 
the rights of the corporators as between themselves, and the Legis- 
lature has no power to change the number of votes to which each stock- 
holder is entitled by the charter. 2, P. L. 1897, p. 189, changing the 
number of votes to which each stockholder is entitled under the corporate 
charter, impairs the obligation of the charter contract, although Act. Feb. 
14, 1846, sec. 6, passed previous to the grant of the charter, provides. 
that charters of corporations shall be subject to alteration, suspension, 
and repeal, as such provision does not .reserve power to change the 
rights of the corporators as between themselves. In re Election of di-- 
rectors of Newark Library Ass'n. (Mr. Sherrerd Depue and Mr. R. V. 
Lindabury for petitioners. Mr. Robert McCarter for respondent). Ar- 
gued before Depue, Van Syckel and Gummere, JJ. Opinion by VAN- 
SYCKEL, J., May 22, 1899. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 


Writ of error—When lies—Motion to quash indictment.—A writ of 
error will not lie to an order of the Supreme court denying a motion to 





204 ; THE NEW JERSEY LAW JOURNAL. 


quash an indictment removed into it by certiorari from the sessions, and 
remitting the indictment to the sessions to be proceeded in according 
to law, before final judgment. Park v. State. (Mr. Edward Wilson 
and Mr. Frederic W. Ward for plaintiff in error. Mr. Wilbur A. 
Heisley for the State). Opinion by MAGIE, C. J., March 6, 1899. 

Appeal—Accord—Summary proceedings—Judgments.—The _pro- 
ceedings of the Court of Common Pleas in appeals under the game and 
fish act of March 22, 1895 (2 Gen. St., p. 1580) are not “summary,” in 
such sense that the record of conviction must set forth the evidence on 
which the conviction rested. 2. If the verdict of the jury or the find- 
ing of the judge does not determine the issue of fact presented for trial, 
a final judgment rendered upon such verdict or finding is erroneous. 3. 
A certificate of the trial judge showing what conclusion of fact he in- 
tended to announce on the trial of an issue without a jury will not rectify 
the record of a judgment which appears to be erroneous for want of a 
determination of the issue. State (Schneider, Prosecutor) v. Marinelli. 
(Mr. John W. Harding for the State. Mr. G. A. Bourgeois for defendant 
in error). Opinion by DIXON, J., March 6, 1899. 

Sale—Title to property—Acceptance of offer—Replevin.—1. Title 
to personal property does not pass until the sale is complete, and whether 
it is completed is a question of intention. 2. The acceptance by the 
vendor of an offer by the purchaser, accompanied by a statement by the 
vendor that he will be ready for the purchaser to take the property on 
a specific day in the future upon payment of the purchase price, is an 
executory agreement to sell, and not a present sale, by which the title 
at once passes to the vendee. 3. If, before the day so specified, the 
vendor sells and delivers the property to another, for value, without notice 
of the first sale, the first purchaser cannot maintain replevin against the 
second purchaser. Kerr v. Henderson. (Mr. Flavel McGee for plain- 
tiff in error. Mr. Frank Bradner for defendants in error). Opinion 
by VAN SYCKEL, J., March 7, 1899. 

Action on note—Liability of endorser—Question for jury.—1. While 
the endorsement of a party on the back of a negotiable promissory note, 
prior to that of the payee, standing alone, does not express or imply any 
contract upon the part of the endorser because of such signature, yet the 
note, upon proof of its execution and indorsement, is admissible in evi- 
dence as the basis of proof of the real engagement between the parties 
thereto. 2. Whether any liability at all arises against a party so sign- 
ing such note on the back thereof, in connection with extrinsic proof of 
the intention of the party so signing, or, if liability be found, whether it 
be that of maker, surety, guarantor, or indorser, where the facts are in 
dispute, or where there is evidence tending to establish more than one 
conclusion in respect thereto, or where the facts are not in dispute, yet dif- 
ferent conclusions can be reasonably and legitimately reached, are ques- 
tions which, wnder proper instructions by the court, must be left to the 
jury to determine. 3. Where there is evidence tending to establish 
that the defendant so signing such note on the back thereof intended to 
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become the maker thereof or a surety thereon, and where there is also 
evidence tending to establish that he only intended to become a second 
indorser, the question in dispute—of whether the contract was one only 
that of a second endorser, or that of a maker or surety—must be deter- 
mined by the jury. The only question which the trial court can deter- 
mine, upon a motion to direct a verdict for the defendant, is whether 
there is any evidence to go to the jury to support a verdict for the plaintiff. 
The credibility of the evidence, the meaning and force thereof, and its suf- 
ficiency, are questions for the jury; and, upon error, their determination 
will not be interferred with. Cadwallader v. Hirshfield. (Mr. Samuel 
C. Mount for plaintiff in error. Mr. Barton B. Hutchinson for defen- 
dant in error). Opinion by LIPPINCOTT, J., March 8, 1899. 

Defective sidewalks—Care of traveler —QOne passing along the side- 
walk of a public street must use such care and circumspection as the cir- 
cumstances require; and it is error to instruct a jury that ordinary care to 
avoid danger need only be used, if the danger is known or seen. Quimby 
v. Filter. (Mr. Charles C. Black for plaintiff in error. Mr. William 
H. Speer, Jr., for defendants in error). Opinion by COLLINS, J., 
April 3, 1899. Lippincott, Ludlow and Adams, JJ., dissenting. 

Street railroads—Collision with vehicle-—The driver of a vehicle 
upon a road used by the public at large, which crosses the track of an 
electric railway, must exercise reasonable care to avoid collision, and the 
same duty rests upon the motorman of a trolley car in approaching the 
crossing of such a road, whether the crossing is in the country or in a 
town; and, in case of accident, the question whether either or both of 
said parties failed in such duty is one to be determined by the jury, when 
the proofs on the subject of negligence leave that question in doubt. 
Neither party at such a crossing has a paramount right of way. Atlantic 
Coast Electric R. Co. v. Rennard; Same v. Wilson. (Mr. Isaac C. Ken- 
nedy and Mr. Flavel McGee for plaintiff in error. Mr. William D. Daly 
and Mr. Charles C. Black for defendants in error). Opinion by NIXON, 
J., April 10, 1899. 





NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions.) 


Contract—Construction—Estoppel.—1. One about to build con- 
tracted not to build any part of his front foundation wall any nearer the 
curb than that of the foundation on an adjoining lot. Held, that this 
did not prevent his building a bay window, and extending the upper story 
out beyond the foundation line. 2. The adjoining lot owner having 
stood by without objection while the foundation was being extended for 
the bay window, and while the window and superstructure were being 
erected thereon, he was not entitled to a decree for its removal. Knight 
v. Hallinger. (Mr. Martin V. Bergen for complainants. Mr. Fred A. 
Rex for defendant). Opinion by GREY, V. C., March 21, 1899. 
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Wills—Executor—Subrogation—Enforcement.—1. Under our act 
to prevent lapsing (3 Gen. St., p. 3763, sec. 34), when a legatee is a child 
of the testator, and dies before the testator, his children take a vested 
interest in the legacy, free from the debts of their father. 2. An execu- 
tor who pays a debt of his testator with his own funds will be subrogated 
to the right of the creditor. 3. A devisee of a life interest in lands of the 
testator, who pays with his own funds a debt of the testator, which debt 
is either charged upon the land by the will, or payable out of the land 
by statute, will be subrogated to the creditor’s right. 4. A general di- 
rection to pay debts is a general charge of the debts upon the testator’s 
land, but leaves the personal estate the primary fund for such payment. 
5. Whether, upon a bill by a creditor to enforce such a charge, this court 
will take an account of the personal estate, or leave the Orphans’ court 
in which the account has been filed to complete it, will depend upon cir- 
cumstances. Suydam y. Voorhees. (Messrs. A. H. & T. Strong for com- 
plainant. Messrs. Voorhees & Booraem for defendant executors of Da- 
vid M. Perrine. Mr. A. V. Schenck for defendant heirs at law). Opinion 
by REED, V. C., April 10, 1899. 

Res judicata—Sales—Rescissions for mistake.—1. A judgment that 
plaintiff did in fact make a valid and enforceable contract at law is no 
bar to a suit in equity to relieve him from its effect on the ground of 
mistake. 2. A buyer having defaulted in payment of about one-half 
of the price, the seller, who had reserved the title, agreed to transfer the 
property for $525 cash, under the impression that the amount due was 
$650, when in fact it was $950. He discovered the mistake immediately, 
renounced the agreement, at once returned the check given in payment, 
and refused to make the transfer. Held, defendant not having acted on 
the agreement to such an extent that a rescission would be to his prejudice, 
that equity would relieve the seller from the agreement. Scott v. Hall. 
(Mr. Eugene Emley for complainant. Mr. Michael Dunn for defendant). 
Opinion by PITNEY, V. C., April 15, 1899. 

Constitutional law—Equity jurisdiction—Injunction—Street _ rail- 
roads.—1. Though a township ordinance granting powers and franchises 
to a street railway corporation provides that the township may adjudge 
a breach of duties and obligations and declare a forfeiture, an ordinance 
passed pursuant thereto, declaring a forfeiture and decreeing a sale of the 
corporate property, is judicial in its character, and equity has the same 
power to intervene and modify the proceeding as it would have to inter- 
fere in a proceeding in a court of law. 2. When a judicial act is in any 
particular contrary to the principles of equity, the fact that there may 
be a remedy at law on other grounds is not generally a sufficient reason 
to prevent equity from interposing its appropriate remedy on grounds 
not available at law. 3. Where a street railway corporation has ex- 
pended large sums of money and exercised due diligence in building and 
operating its road, so as to comply with an ordinance of permission, but 
unforeseen circumstances have caused a delay, which has occasioned no 
pecuniary injury to the township or its inhabitants, equity will interfere 
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to restrain the adoption of an ordinance by the township declaring a for- 
feiture of the franchise of the corporation because it did not comply with 
the statute of permission, which provided that cars should be running 
at a certain headway, on a continuous line of double track, within a speci- 
fied time. North. Jersey St. Ry. Co. v. Inhabitants of Township of 
South Orange. (Mr. Chandler W. Riker and Mr. Halsey M. Barrett for 
complainant. Mr. Frank H. Sommer for defendant). Opinion by PIT- 
NEY, V. C., April 14, 1899. 

Divorce—Foreign jurisdiction—Injunction.—A complaint by a wife 
alleging that her husband, whose residence was in New Jersey, had gone 
to North Dakota, and, after a pretended residence there for a few months, 
commenced a suit against her for divorce, presents a case so inequitable 
as justifies a court of equity in the former state restraining its prosecu- 
tion. Kempson v. Kempson. (Mr. C. C. Honmann for complain- 
ant). Opinion by PITNEY, V.C., April 26, 1899. 

Insurance—Assignments—Estoppel.—1. Though the by-laws of a 
mutual insurance company contemplate assignments of policies in writ- 
ing, and the policies provide that assignments shall be in accordance with 
the by-laws, an assignment not in writing will carry the equitable title 
to a policy. 2. Under a by-law of a mutual insurance company, at- 
tached to a policy, authorizing the directors to receive as a member an 
assignee thereof on his giving a new note, no acts or declarations of theirs 
tending to create a membership without his giving such note can operate 
as an estoppel against the company. 3. The acts and declarations of 
the officers of a mutual company, made after loss in course of adjustment, 
recognizing membership of insured in the company, do not estop the 
company to assert he never was a member, he not having recognized 
any liability as a member, nor relied on such conduct as the basis of sub- 
sequent action. Cannon v. Farmers’ Mut. Fire Ass’n. of Warren Coun- 
ty. (Mr. William H. Morrow for defendant. Mr. George M. Ship- 
man for complainant). Opinion by EMERY, V. C., April 25, 1890. 

3eneficial societies—Change of beneficiary.—1. Under the consti- 
tution of a grand lodge of a beneficial society providing that there can 
be no change of beneficiary in a certificate except in a certain manner, a 
waiver of this by officers of a subordinate lodge is ineffectual; they be- 
ing invested with no power to consent to a change of such manner, the 
‘grand lodge issuing the certificate, and making assessments for and pay- 
ments from the beneficial fund, and the duties of the officers of a subordi- 
nate lodge relative to change of beneficiary and to payments being.merely 
ministerial. 2. One to whom, under the constitution of a beneficial 
society, the benefits are to be paid in case of the death of the beneficiary 
during the life of the member, without such member making other di- 
rection in the manner provided by.the constitution and by-laws as to their 
payment, may assert the failure to make such direction in such manner, 
as against one claiming the benefits under an attempted new direction 
in an unauthorized manner. Grand Lodge A. O. U. W. v. Connolly. 
(Mr. C. V. D. Joline and Mr. Robert H. Ingersoll for complainant. 
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Messrs. Godfrey & Godfrey for defendant). Opinion by REED, V. C., 
May 5, 1899. 

Partnership — What constitutes — Contract — Construction — I. 
Where one party holds title to all the property used in the conduct of 
a business, and has the exclusive possession and control of both the prop- 
erty and the business, but, by an agreement, contracts to share profits 
with another, the agreement does not, in the absence of other proof of 
an intention to be partners, constitute, inter sese, a partnership. It is 
only a contract for sharing of profits. 2. Where two parties contract 
for profit-sharing in a business which is to be carried on by one of them, 
and at the time of making the contract the property to be used in the 
business is subject to a prior chattel mortgage created by the other, a 
foreclosure under this prior mortgage, which devests the property and 
destroys the business, necessarily ends all obligation under the contract 
for profit-sharing. Jernee v. Simonson. (Mr. Silas W. Grimstead for 
complainant. Mr. Aaron E. Johnston for defendant). Opinion by 
GREY, V. C., May 11, 1899. 

Partition—Partnership lands—Dissolution.—1. Marsh land was 
purchased by P. with partnership funds, and held in trust for the benefit 
of complainant’s ancestor and two others, who were jointly interested 
with P. in an enterprise to reclaim and sell it. On the death of P. one 
of the cestuis que trustent filed a bill for the purpose of establishing 
the trust by P. and the court decreed that the lands were held in trust 
by P. for a co-partnership composed of complainant’s ancestor, 
P., and two others, which had been dissolved by the death of P., and 
that such survivors should have charge and control of the lands and 
title thereto for the purpose of disposing of them and dividing the pro- 
ceeds among the partners. The enterprise for which the lands were 
purchased failed, and was carried on at a loss. Over twenty years have 
elapsed since the decree authorizing the sale of the lands by the survivors. 
There were no partnership debts. Held, that complainant was entitled 
to a partition setting off her share of the lands. 2. It is no defense to 
an application for partition of partnership lands that the lands which are 
held by the surviving partners are about to be utilized at a profit in a man- 
ner other than that contemplated by the partnership when formed. 3. 
In a bill for partition of lands belonging to a partnership it appeared that 
tracts as large as it would be necessary to assign to complainant had been 
sold to individuals. Held, that the setting off of complainant’s share 
would not be so detrimental to defendants as to warrant a refusal of par- 
tition. 4. The court will refuse to order a sale of partnership lands 
and payment to complainant of her share of the proceeds of the sale of 
the property in an action for partition, when it appears that the land 
has been in the market for a long time, and could not be sold without 
great loss, but will set off to her her share in specie. Craighead v. Pike. 
(Mr. Charles L. Corbin for complainant. Mr. James B. Vredenburg for 
defendants). Opinion by PITNEY, V. C., May 18, 1899. 

Evidence—Account—Corporations—Liability to creditors—Fraudu- 
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lent conveyances.—1. Charges in an account of an officer of a corpora- 
tion, kept on the company’s books, and known and not objected to by 
him, are competent as admissions. 2. Directors of a corporation are 
liable to creditors for negligence occurring while the company is insol- 
vent. 3. Where a receiver of a corporation is discharged in consequence. 
of an agreement of creditors to extend payment of their claims, and the: 
business is continued, the condition is one of insolvency, so as to render: 
the directors liable to creditors for negligence. 4. The bookkeeper: 
of an insolvent corporation, being also nominally a director, and acting 
under the president’s direction, drew checks as treasurer in the latter’s-. 
favor, and without knowing for what purposes the money was to be used, 
which checks were for round sums, and were charged to a special ac- 
count kept with the president, who made no objection, but stated on the 
trial that the money was used in paying debts of the company. The 
books did not show that the special account was balanced. Held, that 
the director was liable to the creditors for the amount of the checks. 5. 
A receiver of a corporation was discharged, and the company resumed ‘ 
business on the creditors consenting to an extension of their claims. 
Thereafter the treasurer, also a director, acting under the president’s . 
directions, drew checks payable to the latter personally, who used the 
proceeds to pay his own debts. Checks were drawn to the president’s : 
wife. Held, that another director, who acted as superintendent, was lia-- 
ble to creditors for the amounts of such checks, though he had no actual! 
knowledge thereof. 6. Defendant, having answered in full, cannot in= 
clude in his answer a demurrer to all or any part of the bill. 7. A claim 
for unliquidated damages for negligence of a director of a corporation 
cannot be set off against a claim of the director against the corporation. 
8 <A claim for damages for negligence of a director cannot be 
recouped against a claim he has against the corporation, where- 
the two claims did not grow out of the same transaction. 
g. In an action by a receiver of a corporation against a director for neg-- 
ligence, an assignment by the latter of a claim against the corporation: 
cannot be set aside as fraudulent, and applied to payment of a decree: 
against the director before judgment and execution against him; such 
relief being premature. sird v. McGowan. (Mr. John T. Bird pro: 
se. Mr. William M. Lanning for defendant William P. Hayes. Mr. 
Edwin Robert Walker for defendant Frank A. Magowan. Mr. John H. 
Backes and Mr. Barton B. Hutchinson for defendants Allen Magowan 
and Sarah J. Magowan). Opinion by REED, V. C., November 12, 
1899. 
Insanity—Fraud—Remedy at law.—1. Evidence that deceased at- 
times between the date of an injury received while in the employ of plain-- 
tiff compnay and that of his death, fourteen months later, showed occa- 
sional disturbances in his mind, but for most of the time exhibited his: 
usual intelligence; that he went about alone and to the office of the 
plaintiff company, where in his conversations he showed no mental dis- 
turbance; that at the time he brought his wife to their office, and both- 
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signed a release to the company from liability for his injury, the release 
was explained to them, and both spoke intelligently of the same; and that 
no officer of the company had-any reason to suspect that he manifested 
indications of insanity, is insufficient to show fraud in the procurement 
of the release. 2. Ina suit to enforce a release from liability for in- 
juries received by an employee, whose administratrix has brought an 
action to recover for such injuries, and who by cross bill asks that com- 
plainant be enjoined from setting up the release as a defense in the action 
-at law, because of the insanity of the employee, the court will not enter- 
tain jurisdiction of the question of insanity, and set the release aside, as 
ait can be set up by replication to the plea of release in the action at law. 
Hoboken Ferry Co. v. Baldwin. (Mr. Edwin A. S. Lewis and Mr. J. 
W. R. Besson for complainant. Mr. John J. Fallon for defendant). 
Opinion by PITNEY, V. C., May 26, 1899. 

Water rents—Chattel mortgages—Fixtures—Sales.—1. The char- 
ter of 1855 gave to the city of Hoboken power to provide for water sup- 
ply, to impose assessments for the use thereof, and to make such as- 
sessments liens on the land so assessed, paramount to all other incum- 
-brances, and provided for the sale of the real estate for such assessments, 
and its redemption by the owners. Held, that the priority of the city’s 
lien for water rents over prior mortgages was dependent on assessments, 
against the property using the water, of a certain amount each year, and 
could not be urged in favor of a lien for water sold by measure, the rate 
varying with the amount of water used. 2. The mortgagee of a paper 
mill, whose lien was inferior to that of the city of Hoboken for water 
rents under its charter of 1855, gave notice to the city, when the mort- 
gagor was in arrears for one quarter, to turn the water off. The city did 
-so, but in such a manner that the employees of the mill immediately turned 
it on again; and thereafter the city read its meter, and charged it for wa- 
ter for several succeeding quarters, which charges remained unpaid. 
Held, that the city could not then claim priority for its lien. 3. The 
general waterworks law of 1876, providing for the supply of water power 
in cities, the fixing and collecting of water rents, and prices for water, 
and a lien upon the real estate for such water rents, and for the shutting 
off of such water when such rents are due and unpaid, and the sale of 
the property at public auction, if not paid, without provision for redemp- 
tion from such sale, does not give such a lien upon the property as will 
‘take priority over mortgages previously given. 4. Portions of ma- 
-chinery assembled together and set up in a special building erected for 
its reception, which may be removed without trouble, and used in any 
similar mill, may be treated either as a chattel or a fixture, according as 
the intention of the parties and the justice of the case may require. 5. 
The actual delivery of possession of property sold, without receiving the 
‘contract price due upon delivery, does not in all cases destroy the right 
-of the vendor to resume possession for failure to make such payment, 
unless he waives his right thereto. 6. The delivery of machinery upon 
the premises of the vendee, and putting it in place, in order to show its 
capacity to do its work, is not a waiver of the right of the vendor to re- 
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sume possession upon failure to pay the part of the purchase price due 
upen deiivery according to contract. 7. The owner of a mill subject to 
a mortgage, and mill machinery subject to a chattel mortgage, con- 
tracted for certain alterations and additions to such machinery; pay- 
ment to be made half cash on delivery, and the remainder in notes at 
three months. The changes were made, but only part of the contract 
price paid, although repeated efforts were made to collect the balance. 
The vendor finally accepted a chattel mortgage for the remainder of the 
debt. Held, that the lien of the mortgage for the purchase price was 
paramount to that of the original mortgages, except as to so much of 
the original machine as constituted a part of the perfected machine. Hud- 
son Trust & Savings Inst. v. Carr-Curran Paper Mills. (Mr. J. W. R. 
Besson and Mr. A. A. Rich for complainant. Mr. J. F. Minturn for 
city of Hoboken. Mr. Henry M. Nutzhorn for Clark & Spencer. Mr. 


William D. Edwards and Mr. M. T. Rosenberg for other defendants). 
Opinion by PITNEY, V. C., May 11, 1899. 





STATE ex rel. INGRAM v. BOARD OF STREET AND WATER COM’RS OF JERSEY CITY. 
(N. J. Supreme Court, May 12, 1899.) 


Mandamus — Municipalities — Rein- 
statement of officers.—Under the Vet- 
eran act of March 14, 1895 (P. L., p. 
317; 3 Gen. St., p. 3702), providing that 
no person holding a position under the 


ed, or its title changed, to terminate 
the services of such employee, manda- 
mus will lie to compel the board of wa- 
ter commissioners of Jersey City to re- 
instate an employee, an honorably dis- 


charged Union veteran, whose position 
is abolished, merely by a change of 
title, for the sole purpose of displacing 
him, to bestow the position on another. 


government of any city or county, 
who is an honorably discharged Union 
soldier, shall be removed except for 
good cause shown, on charges prefer- 
red, nor shall such position be abolish- 


Petition for mandamus by the state, on relation of Robert B. Ingram, 
against the board of street and water commissioners of Jersey ~ to 
compel it to reinstate him to a position. Granted. 

Argued February term, 1889, before Dixon and Ludlow, a 

Messrs. Corbin & Corbin for relator. 

Mr. Allan L. McDermott for defendants. 

LUDLOW, J.: The evidence shows that the relator was duly ap- 
pointed by resolution of the board of street and water commissioners of 
Jersey City, July 23, 1894, approved by the mayor, to the position of 
“Engineer in Charge at High Service” in the water department of said 
city from August 1, 1894; term of service not fixed; salary to be $100 
per month, and free living apartments at the pumping station for him- 
self and family. Mr. Ingram, when thus appointed, was an honorably 
discharged Union veteran of the late War of the Rebellion, having en- 
listed in the naval service of the United States in 1861, June 15th, 
and, by reason of subsequent disability, being honorably discharged, Jan- 
uary 25,1862. He held the said position in the Jersey City water depart- 
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ment under his said appointment until October 18, 1897, on which day 
the following resolution was passed by the board of street and water -om- 
missioners of Jersey City: “Resolved, that the position designated as 
‘Engineer in Charge at High Service’ be, and is hereby, abolished, an‘| 
that the services of R. B. Ingram, at present the incumbent of. this po- 
sition, be, and are hereby, dispensed with.” It does not, in terms, as- 
sign any reason for said action of the board. This abrupt action of the 
board was a surprise to relator. He at once protested against it, as 
in violation of his rights as an honorably discharged Union veteran, under 
the veteran acts. The board refused to reinstate him, and, without any 
explanation of their action, referred him to the courts; and hence this 
rule to show cause on the part of Mr. Ingram, the relator. 

By the Veteran act of March 14, 1895 (P. L., p. 317; Gen. St., p. 
3702); the relator, who is proved to be an honorably discharged Union 
veteran, against whom no charges have been preferred according to said 
act, and who has not made any special contract as to. his term of ser- 
vice, had the clear right to hold the said position, to which he was 
lawfully appointed, and its emoluments, during good behavior; subject 
always, however, to discharge, removal, and termination of service as 
such employe whenever governmental changes in structure, method, 
management, or policy bona fide, for the public interests of Jersey City, 
might necessarily require or result in such removal, discharge, or termi- 
nation of service. But he could not be removed from said position for 
political reasons, and said position could not be abolished, nor could the 
name or title of it be changed, not could the emoluments of it be re- 
duced, for the purpose of terminating his service as such employe. The 
resolution of the 18th day of October, 1897, unexplained by the said board 
as to the intent, object, or purpose thereof, by its own terms clearly in- 
dicates two distinct purposes of the board: First, the abolishment of 
the position designated as “Engineer in Charge at High Service;” sec- 
ond, to dispense with, conclude, and terminate the service of R. B. In- 
gram, who was the then incumbent of said position. The board offers 
no explanation. The position being under the control of the board, 
they could designate it whatever they pleased, and as they pleased; but 
the duties to be performed are permanent and continuing at the station 
at High Service, in charge; requiring constant presence, actual occu- 
pancy of and living in the station building, the responsibility of the proper 
conduct of the station and of the care of the machinery there, the keeping 
of it in good working order and regularly watched, the fitting of water 
pipes, and the general oversight of the station work; in a word, being 
the head and leader or chief of the engineer force at High Service at that 
station, and made this position of engineer in charge at High Service 
(the name or title to it was of no moment), and the duties, work, respon- 
sibilities, requirements of service, and pay, constitute a position to be 
filled by the board’s appointment, and that position, in fact, was never 
abolished by the board. It remained after the resolution of October 18th 
exactly as it had been before. The water system of Jersey City required 
it. Itisa necessity there. The resolution of October 18, 1897, did not 
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abolish that position. It really had no such purpose or intent, and the 
facts show it. Immediately after this resolution, on Carpenter, an engi- 
neer at High Service, one of the engineer force formerly under relator, 
Ingram, was advanced by the board to that very same position; and he 
moved with his family into the station building, and thereafter held, and 
continued to hold, and discharged and performed all of said duties and 
work of that position, the same as the relator had done. But seemingly 
he kept it under his payment title of “Engineer at High Service,” the 
old title of “Engineer in Charge at High Service” having been abolished 
by said resolution of October 18, 1897. To hide as far as possible from 
discovery or observation the actual purpose of the resolution, and to 
suggest and stimulate the thought of economy, Carpenter’s name was, 
for the time being, kept on the pay roll as “Engineer at High Service.” 
at his then salary of $77 per month; but, by a regular monthly additional 
allowance for extra work made to him, the amount of his monthly pay 
was tided along at figures quire satisfactory. That the engineer force 
might not be reduced by Carpenter’s taking the said chief position, 
another engineer at High Service was added, so as to give the force its 
usual required strength. The resolution of October 18, 1897, th pur- 
pose of which is made clear from the subsequent facts disclosed in ttie 
case, ought not to be sustained. It was merely a bold venture, in «le- 
fiance of the Veteran act of 1895, to displace and get rid of a Union 
veteran in order to bestow the position which he lawfully held upon 
another, more favored, man. The rule to show cause in this matter 
should be made absolute and a peremptory mandamus should issue to 
reinstate the relator in his said position, with costs. 





STATE (CAULFIELD, PRCS.,) v. MAYOR, ETC., OF JERSEY CITY, 


(N. J. Supreme Court, May 12. 1899.) 


Veterans — Discharge — Validity.— 
A necessary change in a city’s water 
supply system resulted in discontinuing 
pumping at one station, and reduction 
of the force there employed. A gen- 
eral workman was. discharged by the 
city board, but, on notifying the latter 
that he was an honorably discharged 
veteran, he was retained several 
months; being pa‘d gart of the time as 
general workman, and also as fireman 


The latter position was then abolished, 
but the veteran received pay for anoth- 
er month as general workman, which 
position was then abolished, and the 
veteran discharged. Held not a vio- 
lation of P. L. 1895, p. 317, sec. 3 (3 
Gen. St., p. 3702), prohibiting any board 
trom abolishing any position held by 
a veteran tor the purpose of terminating 
his services. 


Certiorari by the state, on the prosecution of Cornelius Caulfield, 
against the mayor and aldermen of Jersey City, to review the act of the 
board,” etc., “to establish any position or office held by any honorably dis- 
position of general workman, and discharging prosecutor therefrom. 

Argued November term, 1898, before Ludlow and Collins, JJ. 

Messrs..McEwan & MeFwan for prosecutor. 


Mr. Queen for defendant. 
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LUDLOW, J.: As this case is presented to us on the respective 
briefs, the only question raised is as to the good faith of the city (defend- 
ant) in abolishing the position of general workman at the Belleville 
pumping station, and discharging prosecutor therefrom, June 11, 1898. 
The case shows that the prosecutor went into that position in October, 
1889, by appointment under resolution of the board of street and water 
commissioners, concurred in by the board of finance, and approved by 
the mayor of said city; salary, $55 per month; duties, general; any kind 
of work, as ordered. About 1896 public necessity compelled a change 
in the water-supply system of Jersey City, and, resulting therefrom, pump- 
ing at Belleville was done away with in the latter part of 1897, and the 
force of men there employed, being no longer required, was ordered 
to be reduced; and by resolution of the above board, approved by the 
mayor, October 21, 1897, Mr. Caulfield, with others, was discharged. 
He notified the board that he was an honorably discharged Union sailor, 
veteran; and there appears to have been several months’ delay there- 
after in the action of the board as to the reduction of the force, during 
which time Mr. Caulfield’s name was kept on the pay roll, shifting it 
about, sometimes as “fireman,” and sometimes as “general- workman,” 
seemingly in order to save him, he all the while drawing fully monthly 
pay. But inthe early part of May, 1898, the mayor and board of finance, 
as a matter of necessary public economy in the city government, di- 
rected that all useless positions at Belleville should be abolished, and all 
useless employees there should be discharged. Thereupon the force at 
Belleville station was at once reduced to four, viz., three gate keepers 
and one machinist, who were fitted for the sort of work remaining to be 
done there, and who were also to do all other necessary work required 
at that place, which might formerly have been done by the other em- 
ployees who were discharged. It appears that thereupon the aforesaid 
street and water board, by resolution of May 18, 1898, approved by the 
mayor on May 20, 1898, abolished the position of “fireman” at Belleville; 
and as the prosecutor’s name had appeared several times as “fireman”’ on 
the pay roll, he was notified that his services were dispensed with. Mr. 
Caulfield again suggested to the board that he was a veteran, and he 
also intimated to them that he was never appointed “fireman,” and he 
held on. His name appeared on the pay roll for the month ending May 
31, 1898, as “general workman,” for work at $2 per day for thirty-one days, 
$62. He remained until June 1, 1898, and then ceased work and lett, 
after drawing his pay of $62, as above. Afterwards the aforesaid hoard, 
by resolution of June 8, approved by the mayor June 11, 1808, dispensed 
with the prosecutor’s services as general workman at Belleville, and 
abolished that office. In the following July the prosecutor brought this 
certiorari seeking to nullify the aforesaid resolutions and action of the 
said boards and the city, for the reason, as he alleges, that said resolu- 
tions and action, all and singular, were in contravention of the provisions 
of the Veteran act of 1895 (P. L. 1895, p. 317; 3 Gen. St., p. 3702), and 
especially of section 3 of that act: “That it shall not be lawful for any 
board of street and water commissioners of said city in abolishing the 
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charged Union soldier, sailor,” etc., “for the purpose of terminating the 
services of any such employee.” 

The prosecutor insists that said three several resolutions, which he 
says were three several attempts to oust him from his employment, indi- 
cate the intent and desire of the said defendant city or its board to vio- 
late the said third section of said act, and that by abolishing the position 
which he held, for the purpose, as he alleges, of terminating his service 
as such employee they did violate the said provisions of said act, and that 
their resolutions should be nullified. This theory of the prosecutor 
is decidedly far-fetched, and is entirely at variance with the facts of the 
case, and is unsupported by any evidence. There is no proof of any such 
unlawful or improper purpose on the part of the city or its board in 
abolishing prosecutor’s position, or in his discharge, such as he alleges. 
The evidence in the case shows that the abandonment of pumping at 
Belleville was a public necessity, and that, as a consequence, the force 
of employees there became useless, except as to four competent care- 
takers (three gatemen and one machinist), and that the city, as a matter 
of public econonty only, and only for economical reasons and purposes, 
abolished useless places and discharged useless place holders at said sta- 
tion. The prosecutor’s place and himself being necessarily included, 
such bona fide action on the part of the city was not in any way a viola- 
tion of the provisions of the Veteran’s act, above referred to. Beirne 
v. Board, 60 N. J. Law, 109, 36 Atl. 778; Sutherland v. Same (N. J. 
Sup.) 39 Atl. 711. The resolutions and the action of the city in abolish- 
ing the position held by the prosecutor, and dispensing with his services 
therein, discharging him therefrom, are affirmed with costs. 





STATE (COWELL, Prosecutor) v. STATE. 
(N. J. Supreme Court, May 1, 1899.) 

Disorderly conduct—Complaint.—A persons, both men and women, does’ 
complaint which charges only that the not legally charge disorderly conduct, 
accused, being intoxicated, indulged in within the meaning of section 6 of “An 
loud, offensive, and indecent language act concerning disorderly persons.” f£ 
in the presence and hearing of other Gen. St., p. 1108. 


Peter Cowell was convicted of disorderly conduct, and brings cer- 
tiorari. Conviction set aside. 

Argued February term, 1899, before Ludlow and Dixon, JJ. 

Mr. Henry S. Harris for prosecutor. 

Mr. L. DeWitt Taylor for the state. 

DIXON, J.: The complaint now under consideration charges that 
“Peter Cowell, being intoxicated, did indulge in loud, offensive, and in- 
decent language in the presence and hearing of persons, both men and 
women,” contrary to the act concerning disorderly persons. The mean- 
ing of the statute referred to is somewhat obscure. Its language (1 
Gen. St., p. 1199, sec. 6) is “that any person or persons who shall loiter 
or assemble on the streets, at the corners of the streets, or in the public 
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places of any city, village, borough or township of this state, being under 
the influence of intoxicating liquor, or who not being under such influ- 
ence shall indulge in and utter loud and offensive or indecent language,” 
etc., shall be deemed and adjudged to be disorderly. Probably the in- 
tention was to declare that intoxicated persons who loitered or assembled 
at the designated places should be deemed disorderly and that persons not 
intoxicated who loitered or assembled at the designated places and there 
uttered loud and offensive or indecent language, should likewise be 
deemed disorderly. But whatever the intention may have been, it is 
clear that the statute does not make the use of loud and offensive or in- 
decent language, by intoxicated persons, disorderly conduct, unless such 
persons are loitering or assembled in the public places mentioned. The 
complaint is insufficient, and the conviction must be set aside. The ground 
for dismissing the writ of certiorari suggested in the brief of counsel for 
the state, that the proceedings, having been filed with the county clerk, 
had been reviewed and affirmed by the judge of the common pleas, un- 
‘der the supplement to the act for the review of summary convictions by 
justices of the Supreme court (1 Gen. St., p. 1206), does not appear 
in the state of the case; but, if it did, it could have no effect, because 
that supplement being unconstitutional (Treasurer v. Hall, 61 N. J. Law 
437, 39 Atl. 711), the judge of the Common Pleas had no jurisdiction 
in the matter. 





SOME RECENT DECISIONS. 


A private bank is held in Du Quoin v. Kelly (IIl.) 43 L. R. A. 644, not 

‘to be a regularly organized bank within the meaning of the Illinois statute 
-authorizing the deposit of municipal funds in regularly organized banks. 

A contemporaneous written agreement referring to a promissory 
‘note and providing that the maker may receive the note back on surren- 
‘dering certain stock, is held in American Gas & V. M. Co. v. Wood (Me.) 
43 L. R. A. 499, to constitute with the note part of an entire contract, 
the stipulations of which are mutual and dependent rather than inde- 
pendent and collateral. With this case is an extensive note on the effect 
of the breach of contemporaneous agreements as a defense to promissory 
notes. The indorsement by a person of his‘own name upon commercial 
paper belonging to another person of the same name with knowledge 
of his want of title and with intent to perpetrate a fraud, is held in Beat- 
tie v. National Bank of Illinois (Ill.) 43 L. R: A. 654, to constitute a 
forgery which will not transfer title to the paper. 

An instrument written and signed by one person for another in his 
presence and-by his direction, though without any written authority, is 
held in Morton v. Murray (Ill.) 43 L. R. A. 529, to be sufficient to bind 
the party under the statute of frauds. 

For the death of a fireman caused by stepping on a live grounded 
wire in a public alley, it is held in Gannon v. La Clede Gas Light Co. 
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(Mo.) 43 L. R.A. 505, that the electric company owning the wire is prima 
facie liable. 

An electric street-car track laid within about seven feet of a building 
is held in Ashland, etc., St. R. Co. v. Faulkner (Ky.) 43 L. R. A. 554, 
to give the abutting owner no right to compensation, although it prevents 
teams from standing in front of his place of business as they had formerly 
been able to do. The authorities on the question of injury to abutting 
owners by laying street-railway tracks near the side of the street are 
collected in a note to this case. 

Poles for electric light wires on a country highway are held in Pal- 
mer v. Larchmont Electric Co. (N. Y.) 43 L. R. A. 672, to be a proper 
use and not an additional burden on the highway where the town has 
granted the right to maintain the wires and contracted for lighting the 
streets with the electric light. 

The right to read medical books to the jury for the purpose of prov- 
ing the symptoms of diseases is denied in Bixby v. Omaha & C. B. R. 
& B. Co. (Ia.) 43 L. R. A. 533, although they are admitted to be standard 
books, where they have not been referred to by witnesses whose testi- 
mony is to be contradicted by them. 

An insurance policy containing no stipulation as to suicide, taken 
out in good faith by the insured, is held in Seiler v. Economic Life Asso. 
(Ia.) 43 L. R. A. 537, distinguishing Ritter v. Mutual L. Ins. Co. 169 
U. S. 39, 42 L. ed. 693, not to be avoided as against the beneficiary named 
therein by the fact that the assured deliberately committed suicide while 
sane. 

The contract of a member of a mutual benefit association is held 
in Lehman vy. Clark (Ill.) L. R. A. 648, to be a purely unilateral one 
which entitles him at any time to discontinue his payments without sub- 
jecting him to any liability for unpaid assessments, but only to the for- 
feiture of his interest. 

The owner of an unfinished building is held in Foley v. 
Manufacturer’s & B. F. Ins. Co. (N. Y.) 43 L. R. A. 664, to have 
an insurable interest to the extent of its value, although under the build- 
ing contract the loss if there were no insurance would fall on the builder. 

Previous residence in territory annexed to a city is held in Gibson 
v. Wood (Ky.) 43 L. R. A. 699, to be deemed a residence within the city 
for. the purpose of computing the period of residence necessary to make a 
person eligible to a city office. 

The presiding officer of a municipal court is held in Calhoun v. Lit- 
tle (Ga.) 43 L. R. A. 630, not to be subject to any personal liability for the 
judicial determination that a given ordinance is valid though it is in 
fact void for want of authority to pass it, and for enforcing it by imprison- 
ment of the person convicted for its violation, when there was jurisdiction 
of the subject-matter. 

The extension of the time of pay ment by an agreement without con- 
sideration is held in Olmstead v. Latiner (N. Y.) 43 L. R. A. 685, insuf- 
ficient to discharge a surety. 

A lot owner who has been nlniipillhed to pay an assessment for a 
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street improvement which is subsequently abandoned on the part of the 
street for which he was assessed is held in McConville v. St. Paul (Minn.)} 
43 L. R. A. 584, to have a right of action against the municipal corpora- 
tion for the repayment of his money. 

A lease of part of a public landing to a private person is held in 
Reighard v. Flinn (Pa.) 43 L. R. A. 502, to be beyond the lawful power 
of a city council, especially when the city charter provides that the rights 
of property conferred shall not be construed to authorize the sale, lease, 
or alienation of such landings. 

The duty of a railroad comparv to make an alteration in the grade 
of the crossing at its own expense so as to conform to a new grade of the 
street is enforced in Cleveland v. Augusta (Ga.) 43 L. R. A. 638, as it 
builds its track on the implied condition that it will yield to the reasonable 
burdens imposed by the growth and development of the community. 

The right of the receiver of a corporation appointed in another state 
to sue for the enforcement of the liability of stockholders is denied in 
Wyman vy. Eaton (Ia.) 43 L. R. A. 695, when it would be in contraven- 
tion of the right of the citizens of the state and operate to their injury. 

Money withheld by the mortgagee in breach of his promise to ad- 
vance the full amount of the mortgage loan for building purposes on land 
not yet paid for, is held in Anglo-American Savings & L. Asso. v. Camp- 
bell (D. C.) 43 L. R. A. 622, to be subject to a constructive trust in fa- 
vor of persons who have furnished labor or materials for the buildings in 
reliance upon the mortgagee’s representations that he will make the 
advance. 

The rule that a person cannot impeach his own witness is held in 
Fallbrook Coal Co. v. Hughson (N. Y.) 43 L. R. A. 676, insufficient to 
prevent a person who has put a witness on the stand but excused him 
without asking him any material question, from cross-examining and 
discrediting him by contradictory statements out of court if he is after- 
wards called and examined by the other party. 





MISCELLANY. 





recognized on the Board for a number 
of years past. I think all counties 
should be treated equally. 

As a suggestion, why should not the 


COMMUNICATION, 





To the Editor of the Journal. 
Sir: I would like to state briefly 





a few remarks which should be to the 
interest of the lawyers and law students 
of New Jersey. 

For a number of years past the 
Board of Examiners of New Jersey has 
consisted mostly of our most esteemed 
and learned lawyers of the southern 
and eastern parts of the state. Our 
able lawyers of some of the central 
counties of this state have not been 





Supreme court consider our esteemed 
lawyers of some of our central coun- 
ties, for instance Passaic and Bergen 
counties, as examiners at some term? 
The Hon. William B. Gourley and oth- 
er celebrated lawyers of Passaic county 
have never had the honor of being ap- 
pointed State Examiners, and how 
many years have passed since any of 
Bergen county’s learned have had that 
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honor bestowed upon them? 

I, as an Essex county attorney, write 
these few remarks to the “Journal,” 
claiming and thinking it no more than 
just, as I said before, that all counties 
should be treated equally; that all of 
our central counties should be consid- 
ered. 

A NEWARK ATTORNEY. 

Newark, N. J., June 24th, 1899. 





JERSEY PEACE JUSTICES. 





A Paterson attorney sends us the fol- 
lowing from the New York “Sun,” and 
vouches for its truth: 

“Periodically there arises in the cit- 
ies of New Jersey an outcry against the 
justice of the peace and his prac- 
tices and an effort is made to abolish 
him. It is pointed out that he is un- 
necessary where police and _ district 
courts exist, that he knows little of law 
and that grand juries rarely honor any 
of his complaints by basing indictments 
upon them. At the same time it is 
admitted that he is numerous, influen- 
tial and undoubtedly picturesque, and 
these considerations have usually prov- 
ed momentous enough to restrain the 
tide. 

“In Paterson the magistrate of this 
kind is an especially prominent fea- 
ture of the landscape. Every other 
citizen, almost, must be addressed as 
Judge. You collide with him at every 
corner and are in constant danger of 
arrest. Running into a justice is styl- 
ed contempt of court, and punishable 
according to the mood into which his 
lordship chances to be jostled. Re- 
cently, however, one magistrate was too 
thoroughly mad to prescribe punish- 
ment and declared, with a word of dig- 
nity, that he would ‘reserve’ his deci- 
sion until the next morning. The 
judge failed to see why the prisoner 
should laugh at this, and so gave him 
a double dose. 

“Half the humor of humorous Jersey 
would be gone if the justices of the 





peace were cut out. One finding made 
a Macopin justice famous. A non- 
support case had been tried before him 
and counsel for the defense asked for 
a dismissal. ‘No, sir-ree! you don’t 
work that on me,’ was the answer of 
the court. ‘I verdict that this man and 
woman shall go home and live togeth- 
er!’ 

“Then there is the famous decision as 
to whiskers and goats by Justice Hub- 
schmitt of Paterson. Mr. A., hidden 
behind a wondrous : hirsute growth, 
charged Mrs. B with disorderly con- 
duct. She had allowed her goats to 
attack Mr. A. Justice Hubschmitt 
reached the sage conclusion that no 
goat could be held responsible for its 
actions when there was so much loose 
chewing in sight. 

“Some time ago another Paterson 
justice, fond of his glass, had a counter- 
feiting case. The police were working 
on it with him and had left all the evi- 
dence, consisting of a pint of bogus 
quarter dollars, in his hands. One day 
the scent grew warm. More of the 
coins had appeared. Two detectives 
were hot on the trail. They started 
for the justice’s office but stopped twice 
on the way to drink. In each saloon 
one of the bogus quarters was received 
in change and the sleuths began to 
wonder. They said nothing, but hur- 
ried on to the office of the magistrate. 
That dignitary sat in a great arm chair, 
unmindful of the world about him. 
He greeted them inarticulately, polite- 
ly asked: ‘What are you going to 
have?’ and fell asleep. The detectives 
began to search and soon found the 
box labelled ‘Counterfeit quarters.’ It 
was empty! The magistrate had blown 
in all the evidence and the case never 
came to trial. 

“Shortly afterward the same justice 
accepted $300 cash bail from an accused 
man and in like manner presented it 
to the saloons of his neighborhood. It 
lasted for sometime and the judge was 
a good fellow for an unusually long pe- 
riod. He was finally sobered, how- 
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ever, by the appearance of two officers. 
The accused man had been discharged 
by the grand jury and wanted his mon- 
ey. It was only the generosity of his 
friends that kept the judge from going 
to Trenton. 

“In many ways Justice Casey, of Pat- 
erson, was the greatest of his ilk. Had 
he been better known the business of 
securing divorces in the West must 
surely have waned. The West could 
not compete, for Justice Casey stood 
ever ready to grant divorces at forty 
cents each. Casey took a great pride 
in his Grand street court room and al- 
ways was magnanimous toward the 
corps of satellites who hung about it. 
Nightly there was a meeting, a reck- 
oning and a proper division of the 
profits. One night’s conference pro- 
ceeded as follows: 

“*Gentlemin,’ asked the judge with 
dignity, ‘phwat day is this?’ 

“*Tuesday, sor,’ answered Flanagan. 

“*Tchuesday. Well, min, the in- 
come of this coort for Tchuesday was 
forty cints—a damned poor day, be- 
gorra. But business is looking up. 
To-morrow the accused will give bail 
and make a counter charge; and, if 
luck holds, the complainant will re- 
spond with a charge of perjury. So 
far so good, and the Lord knows how 
much more may come of it. We'll 
hope for the best. anyway. Now, has 
anybody read the Morning Call.?’ 

““T hav, sor,’ answered Ryan. 

“*And is there onything in it about 
this coort?’ 

“*Divil a line, sor.’ 

“*Shtick it in the stove, thin. It 
niver was any good. An’ has anybody 
read the Daily Guardian, an Irish pa- 
per, begorra, or it niver would be af- 
ter wearing the name of daily.’ 

“*VYes, sor,’ answered Flanagan, ‘an’ 
it has a great shtring about your Hon- 
or.’ 

‘Ha, ha! Then hang it on the win- 
dow for a shade. It’s famous this coort 
ll soon be, boys. An’ the Press?’ 

“*Half as much about the coort as 





the Guardian, sor,’ responded Ryan. 

“*Well, thin, you may put it on the 
door for a shade. A narrow, contract- 
ed sheet, indade, that talks so much for 
Hobart and Griggs that it has little 
room left for the great and only Casey. 
Now, boys, as I sez befoor, the income 
of this coort for Tchuesday is forty 
cents. Twinty cints is for expinces, 
do you mind, and, if it please you, 
Flanagan’s to take the rest of the mon- 
ey and that paid over to the corner 
across the street, and whin he is back 
we'll all drink to better business here 
behind the Guardian and its fine ac- 
count of this coort.’ 

“No one looked surprised as Flana- 
gan departed. It was a nightly pro- 
ceeding, simply varied a little.” 





ADMISSIONS TON. J. BAR. 





The following were admitted to the 
New Jersey Bar at the June term of the 
Supreme court: 

Attorneys. 
William Mayo Atkinson, Elizabeth; 


Frank H. Barto, Camden; Edward I. 
Berry, Camden; George W. Black, 
Camden; Milton Elvin’ Blanchard, 


Newark; Vincent Gilbert Butler, Jer- 
sey City; Carrington Cabell, Paterson; 
Jerome T. Congleton, Newark; John 
Contrell, Jr., Newark; Rodman Cor- 
son, Atlantic City; David F. Edwards, 
Jersey City; Samuel E. Farnum, Pat- 
erson; William J. Fitzgerald, New 
Brunswick; Kenneth Fowler, Jersey 
City; Joseph M. Gardner, Passaic; 
Nelson Burr Gaskill, Mount Holly; 
Thomas Logan Gaskill, Mount Holly; 
Edward C. George, Newark; Albert 
H. Gordon, Port Oram; Daniel J. Grif- 
fin, Jersey City; Burton LeRoy Hare, 
Newark; Myron Harris, Orange; Sam- 
uel A. Harroun, Jersey City; George 
S. Hobart, Jersey City; Gustav A. 
Hunziker, Paterson; Matthew Jeffer- 
son, Camden; Edward P. Johnson, Jr., 
Somerville; Benjamin Williamson 
Keen, Newark; Newton P. Kinsey, 
Newark; Walter A. Kipp, Rutherford; 








William B. Mackay, Jr., Hackensack; 
John M. Mills, Morristown; Michael 
J. Murphy, Echo Lake, N. J.; Charles 
Cc. A. O’Connor, Newark; Philip J, 
Schotland, Newark; Alfred M. Simon, 
Union Hill, N. J.; John Blake Slack, 


Mt. Holly; Andrew J. C. Stokes, Free- 


hold; Luther V. Stryker, Newark; 
John Joseph Sullivan, Jersey’ City; 
Michael J. Tansey, Keyport; Martin 
H. R. Van Hovenberg, Paterson; J. 
Charles Winter, Camden; Sarah M. 
Dowy, Newark; Eugene Devitt, Jersey 
City. William H. Bradley, Thomas 
Gordon Coutler and Henry Wisner 
Runyon passed the examination, but are 
not yet sworn. 
Counselors. 

Charles H. Blohm, Jersey City; Fred- 
erick A. Borcherling, Newark; Ulysses 
G. Davenport, Dover; C. Lincoln De- 
Witt, Newark; Wayne Dumont, Pater- 
son; Julius Feldman, Newark; Leroy 
A. Gibby, Summit; Archibald Graham, 
Paterson; George J. Jaeger, Newark; 
Charles F. Kocher, Newark; Erwin E. 
Marshall, Trenton; Simeon H. Rollin- 
son, Newark; Ralph W. Skinner, Ho- 
boken; Algernon T. Sweeney, New- 
ark; James J. Van Hovenberg, Pater- 
son. 





NEW JERSEY SUPREME COURT 
EXAMINATIONS AT JUNE 
TERM 1899, 





Attorney's Questions. 

What are the absolute rights of per- 
sons and when and by what instruments 
have they been asserted? 

If a child is born in the United States 
of African or Chinese parents who are 
not themselves citizens, what is its leg- 
al status? By what reasoning is this 
result reached? 

When do statutes take effect in New 
Jersey? 

How many amendments to the Con- 
stitution of the United States are there, 
and what are some of the provisions of 
the fourteenth amendment? 

In what cases is the Legislature pro- 
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hibited by the Constitution of New Jer- 
sey from passing private, local or spe-’ 
cial laws? 

State the different courts at present 
existing in New Jersey, and give the 
jurisdiction of each. 

Can the Legislature pass a bill grant- 
ing a divorce? State reason for your 
answer. What are the grounds for a 
divorce from the bonds of matrimony? 

According to Blackstone, what were 
the rights of the husband in his wife’s 
(a) personal property, (b) chattels, real, 
(c) choses in action? When and what 
change was made in New Jersey by the 
married woman’s act? : 

Define chattels, real; chattels, per- 
what is a chose in action? Can 
If so, can the assignee 


sonal; 
it be assigned? 
sue upon it? 

How can title to personal property 
be acquired? 

Define the following writs: Certio- 
rari; mandamus; quo warranto; out of 
what court or courts do they issue? 
Why are they called prerogative writs? 
Will a writ of certiorari lie to remove 
a cause from the Common Pleas to the 
Circuit court? State your reasons. 

What are the essentials of a legal con- 
tract? Define consideration; nudum 
pactum. What is the doctrine of ca- 
veat emptor? What contracts imply 
a consideration? A promises Cin 
writing to pay B’s debt to C. There 
is no evidence of consideration outside 
of this written promise. Will it bind 
A to pay? State the reason for your 
answer. 

A, when eighteen years of age, bor- 
rowed $1,000 of B and squandered the 
money loaned, so that he retained no 
benefit from it when he became of age. 
Upon attaining his majority, A made 
a new promise to B to pay the money 
loaned to A during infancy. There 
was no consideration for this new 
promise other than a moral obligation. 
After making the new promise A_ re- 
fused to pay the debt to B and B 
brought an action against him to re- 
cover the money loaned. State the 
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rule applicable to such a case and give 
fully the different theories for the rule. 

Intheconflict of laws does the lex loci 
contractus or the lex fori govern in re- 
spect to (a) the statute of frauds; (b) 
the statute of limitatiors? State rea- 
son for answer in each instance. 

What is the effect, if any, upon ne- 
gotiability of inserting one of the fol- 
lowing clauses in a bill or note: (a) 
“if elected county commissioner I 
promise to pay;” (b) “pay A, or or- 
der, in current funds;” (c) “pay C, or 
order, $100 in cotton?” Give reason 
for answer in each case. 

What is a policy of insurance? What 
are the principal distinctions between 
a representation and a warranty? How 
can a representation made in the ap- 
plication for insurance become a war- 
ranty? The standard fire policy con- 
tains this provision: “No suit shall 
be sustainable unless commenced with- 
in twelve months next after the fire.” 
Is the provision binding? How can 
it be reconciled with the statute of lim- 
itations? 

Name and define the different per- 
sonal actions ex contractu and ex de- 
licto at common law. Give the com- 
mon counts? 

What is a frivolous plea or demurrer? 
And what is sham plea? State the 
proceedings to remove either trom the 
record of a cause. 

In a Supreme court issue how are 
the pleadings carried down to the Cir- 
cuit for trial? How and_e with 
what returned to the Supreme court? 
How, when and where is judgment en- 
tered in the case? 

Draw a plea of general issue and af- 
fidavit in a Supreme court action 
brought for damages in tort. What 
is a dilatory plea, and what must be 
shown by affidavit to be filed with the 
same? 

State from beginning of suit to entry 
of judgment the proceedings on a writ 
of attachment. 

Define a bill in equity; amended bill; 
supplemental bill; bill for discovery; 





bill of review. What are the parts of 
a bill? By whom must it be signed? 
When do you proceed in Chancery by 
bill and when by petition? 

Define burglary, robbery, larceny. A 
knowing that B kept a quantity of grain 
on the floor of a certain shed, bored a 
hole one night from underneath 
through the floor, so that the grain 
might fall through and be caught by 
him in bags and carried away. He 
was caught in the act just as the grain 
was beginning to fall, and was arrest- 
ed. What was his crime, and why? 

How is personal property distributed 
in the following cases: (a) A dies 
intestate, leaving a widow and children; 
(b) leaving widow and no children or 
representatives of children, but next of 
kin; (c) leaving widow and no next 
of kin; (d) leaving no widow or known 
kindred or relatives? / 

What is the liability of stockholders 
for the debts of the corporation? Can 
a corporation contract to purchase its 
own stock? State the reasons for your 
answer. 

Counselors’ Questions. 

What is a writ of error? (a) From 
what court does it issue? (b) When 
is it returnable? (c) When shall plain- 
tiff in error assign and file errors? 

What is brought up by a writ of er- 
ror? 

Under what circumstances may a ju- 
nior judgment obtain priority over an 
earlier judgment? 

What is the writ of scire facias? 

What is the writ de lunatico inqui- 
rendo? (a) Who may apply for it? (b) 
from what court does it issue? (c) How 
is the matter determined? 

What are the proceedings for laying 
out a public road in one county? 

Can the contract of a decedent for 
the sale of land be enforced against his 
executors or administrators? 

May a majority of the qualified ex- 
ecutors of a decedent convey his real 
estate where there is a power of sale 
given to testator’s executors? 

Under what circumstances is a power 











of sale of a_testator’s real estate im- 
plied? 

May an administrator cum testamen- 
to annexo exercise a power of sale giv- 
en by will to the executors of the will? 

For how long a time are the debts of 
a decedent a lien upon his real estate? 

Is the purchaser of lands under a 
power of sale given to executors bound 
to see to the application of the proceeds 
of such sale? 

How far does representation among 
collaterals extend in the distribution of 
personal property? 

How far does representation extend 
in the descent of real estate? 

From what time does a legacy draw 
interest? 

If a legacy is made payable on the 
happening of a future event, such as 
the termination of a life estate, from 
what time does such legacy draw in- 
terest? 

What is a dower? 

May a widow demand that her dower 
be allotted to her in each separate piece 
of real estate of which her husband 
died seized? 

If a widow has declared her assent 
to a devise or bequest in lieu of dower, 
will she be allowed to reconsider her 
action? 

When does a father inherit real es- 
tate? 

When does a mother inherit reai es- 
tate? 

When does a brother or sister of the 
half blood inherit real estate? 

When does an illegitimate child in- 
herit real estate? 

If a trustee holding title to lands in 
trust shall die, to whom does the title 
to such lands descend? 

What is the rule as to advancement? 

May an advancement be deducted 
from a_ devisee’s share in real estate 
specifically devised to him? 

Do posthumous children share in the 
real and personal estate of a parent dy- 
ing intestate? 

Would a child who was born after 
the death of a brother who died intes- 
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tate share in the estate of such deceas- 
ed brother? 

If a testator die leaving a child, born 
after the execution of such will, and for 
whom no provision was made, would 
such child receive a share of his par- 
ent’s estate? 

If a married man makes a will giving 
his entire estate to his wife, and at that 
time has no children living, and makes 
no provision for after-born children, 
but at the time of his death shall leave 
one or more children him surviving, 
can such, will be admitted to probate? 

Is alienism a bar to title by descent? 

Are children born out of wedlock 
legitimatized by a subsequent marriage 
of the parents? 

What is an escheat? 

Does a previous conviction of crime 
disqualify a witness? 

How may such previous conviction 
be shown? 

What limitation is put upon testi- 
mony in a suit where either of the par- 
ties appears in a_ representative ca- 
pacity? 

When may a witness be excused from 
answering a question relevant and ma- 
terial to the issue? 

In a comparison of handwritings for 
the purpose of proving the genuineness 
of the suspected document or signa- 
ture, what limitation is put by our 
statute upon the production of other 
writings for the purpose of such com- 
parison? 

How may the testimony of witnesses 
outside of the state be procured? 

What occupations or professions 
require for their practice a license from 
the state boards or courts? 

What is the Homestead Exemption 
in New Jersey? 

Under what circumstances may exec- 
utors or trustees erect buildings upon 
lands held by them in trust for infants? 


When is the life tenant relieved from 
paying water taxes, assessments and re- 
pairs upon real estate devised to her 
use for life? 

In case of divorce does our statute 
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recognize a superior right in either 
parent to the custody of minor chil- 
dren? 

In case of divorce for the cause of 
adultery may the offending party law- 
fully contract a new marriage in New 
Jersey? 

When a national bank becomes insol- 
vent are its stockholders liable to an 
assessment upon their full-paid capital 
stock in such bank? 

What limitation is there upon the 
amount which a national bank may 
loan to one of its customers? 

Explain briefly what the feudal sys- 
tem was. Define feuds. What max- 
im of tenure in English law had its 
origin from this system? 

Define title. How may it 
quired and lost? 


be ac- 





The examiners were: Mr. Halsey 
M. Barrett, of Newark ; Mr. Norman 
Grey, Camden; Mr. Edwin A. S. Lew- 
is, Hoboken; Mr. George J. Bergen, 
Camden, and Mr. Otto Crouse, Jersey 
City. 

There were sixty candidates for admis- 
sion at the examinations, and out of 
this number a dozen failed to satisfy the 
examiners. About fifty per cent. of 
the applicants came up under the Five 
Counselors’ act. 





STATE NOTES, 





Captain Hobart Tuttle, of Paterson, 
brother-in-law of Vice-President Ho- 
bart, private secretary of Governor 
Voorhees, and a member of the staff of 
Brigadier-General Wanser, was married 
in Hartford, Connecticut, on the 22d of 
June, to Miss Marie Rolin Stubbs of 
that city. 

Hon. J. Frank Fort, of Newark, will 
spend the summer abroad, having sail- 
ed June 30. 

Mr. Leonard Kalisch and his wife, 
also of Newark, will sail on the ‘“Ger- 
manic,” July 19. They will spend the 
greater part of the summer in Switzer- 
land. 





Congressman R. Wayne Parker has 
been elected Captain of the Essex 
Troop, of Newark, to succeed Captain 
Frelinghuysen, resigned. 

Yale College has conferred the de- 
gree of Doctor of Laws upon Hon. 
John W. Griggs, United States Attor- 
ney-General, and also upon Hon. Fred- 
eric Adams, of Newark. 

The Lawyers’ Club, of Newark, has 
decided not to prosecute the charges of 
unprofessional conduct reported by the 
Ethics Committee of that club as hav- 


ing been found against Mr. Carl 
Lentz. Ten days ago the club 
voted to send the testimony  tak- 
en by the committee to Attorney- 
General Grey. Mr. Grey _ replied 
that it was not his duty to take 


initiatory steps in disbarment proceed- 
ings, and he would not act unless di- 
rected to do so by the Supreme court. 
When the matter again came _ before 
the Lawyers’ Club, Mr. Frederick W. 
Johnson offered the following: ‘“Re- 
solved, That the testimony taken by 
the ethics committee relating to the 
misappropriation of the funds of his 
clients by Mr. Carl Lentz be reported 
back to the Ethics Committee with in- 
structions to make application to the 
Supreme court for a rule to show cause 
why the said Carl Lentz should not be 
disbarred.” This resolution was de- 
feated by a vote of forty-nine to forty- 
five. 

Messrs. McGee, Bedle & McGee, of 
1 Exchange Place, Jersey City, an- 
nounce the withdrawal of Mr. Thomas 
F. Bedle, and the change of the firm 
name to McGee & Bedle. 





CUMBERLAND COUNTY BAR AS- 
SOCIATION, 





The members of the Cumberland 
County Bar have decided to organize 
a Bar Association and had a prelimin- 
ary meeting at Bridgeton for that pur- 
pose on June 13th. Judge Thomas 
W. Trenchard was made chairman of 
the organization, and Mr. George 
Hampton, Secretary. 








